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AOTA ANTITRUST COMPLIANCE POLICY 
November 9, 2007 

 
 

It is the express policy of AOTA to require that all activities of AOTA, and any committees organized 
under its auspices, be conducted strictly in accordance with U.S. federal and state antitrust laws and 
foreign antitrust laws. This policy has been prepared to inform members of AOTA of this obligation. 
 
I.  OVERVIEW 
The basic objective of the antitrust laws is to preserve and promote competition.  These laws are 
premised on the assumption that free competition is the most efficient method to allocate 
resources, produce goods at the lowest possible price, and assure the production of high quality 
products.  The success of AOTA requires that free ŀƴŘ ƻǇŜƴ ŎƻƳǇŜǘƛǘƛƻƴ ōŜ ǘƘŜ ƻǊƎŀƴƛȊŀǘƛƻƴΩǎ policy. 
 
A. Antitrust Laws Applicable to Activities of Technology Consortia 
The U.S. antitrust statutes of principal concern to companies and individuals that take part in 
industry consortia activities are Section 1 of the Sherman Act and Section 5 of the Federal Trade 
Commission ("FTC") Act. These laws make illegal all contracts, combinations, and conspiracies which 
unreasonably restrain trade.  Most states have antitrust laws as well, as do many foreign nations. The 
ŎƻƳǇŜǘƛǘƛƻƴ ƭŀǿǎ ƻŦ ǘƘŜ 9ǳǊƻǇŜŀƴ ¦ƴƛƻƴ όά9Φ¦Φέύ ƭŀǊƎŜƭȅ ƳƛǊǊƻǊ ¦Φ{Φ ƭŀǿ ŀƴŘ ŀǊŜ ǾƛƎƻǊƻǳǎƭȅ ŜƴŦƻǊŎŜŘ 
ōȅ ǘƘŜ 9Φ¦ΦΩǎ Ŏompetition authorities. In all cases, the !h¢!Ωǎ members should be sensitive to the risk 
that their actions may implicate the laws of a number of jurisdictions. 
 
In the United States, some activities are regarded as unreasonable by their very nature and are, 
therefore, considered illegal per se. That is that they may be found to be illegal without a further 
showing of anticompetitive effect.  These practices are described in further detail below.  However, 
agreements made in connection with the activities of a bona fide joint venture or intellectual 
ǇǊƻǇŜǊǘȅ ƭƛŎŜƴǎƛƴƎ ŀƎǊŜŜƳŜƴǘ όǿƘƛŎƘ ŀǊŜ ǘƘŜǊŜŦƻǊŜ ƴƻǘ ǊŜƎŀǊŘŜŘ ŀǎ άƴŀƪŜŘέ ǊŜǎǘǊŀƛƴǘǎ ƻƴ ǘǊŀde) are 
not considered illegal per se.  Instead, in these cases a court will examine all the facts and 
circumstances surrounding the conduct in question to determine whether the agreement 
ǳƴǊŜŀǎƻƴŀōƭȅ ǊŜǎǘǊŀƛƴǎ ǘǊŀŘŜ ǳƴŘŜǊ ǘƘŜ άǊǳƭŜ ƻŦ ǊŜŀǎƻƴΦέ /ƻǳǊǘǎ ƎŜƴŜǊŀƭƭȅ ŀǇǇƭȅ ǘƘŜ ǊǳƭŜ ƻŦ ǊŜŀǎƻƴ ǘƻ 
technology joint ventures, standard-setting and certification activities such as AOTA. 
 
B. Penalties for Violations 
A criminal conviction for an antitrust law violation may result in severe fines for AOTA and its 
members, jail sentences for individuals (including an individual acting in his or her capacity as a 
corporate employee or officer) who participated in the violation, and a court order disbanding AOTA 
or severely limiting its activities.  The government may also seek injunctions and civil penalties.  In 
addition, private persons or firms may sue for damages under federal law and a company found 
liable may be required to pay up to three times the actual damages suffered by the private party, as 
well as all of the plaintiff's costs of litigation and attorneys' fees. 
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C.  Price-Fixing 
Agreements among competitors, whether explicit or implicit, to fix prices are per se unlawful and the 
government strictly enforces laws against price-fixing. Such matters are enforced criminally and 
individuals can and do go to jail for violations of the antitrust laws.  To avoid the risk, members of 
AOTA should not discuss prices, pricing systems, or discounts, at formal or informal meetings before 
or after an organizational meeting, when members get together socially.  Although a prohibition on 
even the discussion of pricing may appear severe, it is in the best interest to avoid even the 
appearance of impropriety.  Competitors may be found to have engaged in price-fixing if they: 
 
ω  agree on the range of prices within which purchases or sales may be made or that prices are to 

fall within any sort of formula; 

ω agree on the timing of an announcement of pricing changes; 

ω agree on promotions, or trade in allowances; 

¶ agree on establishing uniform costs or markups or mandatory surcharges; 

ω agree to restrict price or feature advertising; 

ω agree on the material terms or conditions of a contract; 

ω participate in group negotiations regarding patent licensing pricing and terms; 

ω  agree to fix or stop giving discounts or credit terms; or 

ω  agree to artificially increase or limit supply 

 
Members should keep in mind at all times that the mission of AOTA is to foster the elimination of 
email and Internet fraud, abuse and data intrusions thereby enhancing online trust, confidence and 
online protection of businesses and consumers. Accordingly, AOTA activities should not involve any 
ƛƴŘƛǾƛŘǳŀƭ ƳŜƳōŜǊΩǎ ŀŎǘƛǾƛǘƛŜǎ ƛƴ ǇǊƛŎƛƴƎ ƻǊ ƳŀǊƪŜǘƛƴƎ ǇŀǊǘƛŎǳƭŀǊ ǇǊƻŘǳŎǘǎΦ ¢ƻ ŀǾƻƛŘ the risk of liability, 
AOTA members should never discuss prices, pricing systems, or discounts relating to AOTA or in 
conjunction with AOTA activities, nor should AOTA ever be involved in such members' practices. 
 
D.  Agreements To Allocate Markets or Customers 
The antitrust laws expressly prohibit any understanding or agreement between competitors or 
members of an association involving division or allocation of geographic markets or customers, or an 
agreement to divide sales by product type. Even an informal agreement whereby one member 
agrees to stay out of another's territory or product markets may constitute a violation of the 
antitrust laws and must be avoided. 
E.  Concerted Refusals to Deal 
Members should avoid participating in "concerted refusals to deal" relating to AOTA or in 
conjunction with AOTA activities--these are more commonly known as boycotts.  Members should be 
careful not to make agreements or understandings that in effect result in the exclusion of a 
competitor from a market or a competitive activity.  For example, an agreement among two or more 
members of an organization or group to no longer license or buy from (or license or sell to) a 
particular supplier or distributor might constitute such a boycott. To avoid this risk, members should 
avoid any discussion or conduct that involves the refusal to deal with a particular third party or the 
exclusion of that third party from any business activities. 
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II.  COMPETITION 
Nothing contained in this policy should be construed to prohibit or limit a member from making, 
using, selling, marketing, or promoting products that do not incorporate standards or practices 
promulgated by AOTA.  Members are free to make unilateral decisions to design, develop, 
manufacture, acquire or market their respective products in any lawful way. 
 
III.  PROHIBITED MEMBER CONDUCT 
DO NOT discuss or exchange information relating to AOTA or in conjunction with AOTA activities 
regarding: 
 

¶ Discussion of patent pricing and licensing terms. 

¶ !ƴȅ ƳŜƳōŜǊΩǎ ŎǳǊǊŜƴǘ ƻǊ ǇǊƻƧŜŎǘŜŘ prices, price changes, price differentials, formulas for 
deriving prices, price ranges,  restrictions on advertising, promotions, markups, discounts, 
allowances, terms and conditions or sale, including credit terms, etc., or data that bear on prices, 
including profits, margins or cost for any product or service or any input thereof. 

¶ Individual company plans to license intellectual property to or from third parties. 

¶ Individual company costs of procurement, development or manufacture of any product. 

¶ Individual company market shares for any product or for all products. 

 
IV.  PERMITTED MEMBER CONDUCT 
In addition to other legally permissible activities, members may engage in the following conduct: 
 
ω  Members may design, develop, manufacture, acquire or market competitive specifications, 

products and services. 

ω  Members may join or participate in any other associations. 

ω  Members may decide whether or not to utilize AOTA developments in their business operations 
and to what extent. 

ω  Members should adhere to prepared agendas for all AOTA meetings. 

ω  Members should insist that meeting minutes be prepared and distributed to all participants and 
object whenever meeting minutes do not accurately reflect the matters that transpired. 

ω  Members should report any violations of this Policy to the AOTA Board of Directors. 

 
Members assume responsibility to provide appropriate legal counsel to their representatives 
regarding compliance with this policy.  Members should report any violations of this Policy 
concerning AOTA activities to the Board of Directors. 
 


